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U.S. Department of Justice 

United States Attorney 
Southern District of New York 



86 Chambers Street, 3rd floor 
New York, New York 10007 

August 20, 2012 
By Electronic Mail 

Hon. Catherine O'Hagan Wolfe 
Clerk of Court 

United States Court of Appeals for the Second Circuit 

500 Pearl Street 

New York, New York 10007 

Re: Lozano v. Montoya Alvarez , Docket No. 11-2224 

Dear Ms. Wolfe: 

By invitation of the Court and pursuant to 28 U.S.C. § 517 and Rule 29(a) of 
the Federal Rules of Appellate Procedure, the United States (the "Government") 
respectfully submits this memorandum brief as amicus curiae, regarding the proper 
interpretation of Article 12 of the Hague Convention on the Civil Aspects of 
International Child Abduction, T.I.A.S. No. 11,670, S. Treaty Doc. No. 99-11, 
1343 U.N.T.S. 89, reprinted in 51 Fed. Reg. 10,494 (Mar. 26, 1986) (the "Hague 
Convention" or the "Convention"). 

Interest of the United States 

The questions presented in this case concern the proper interpretation of 
Article 12 of the Hague Convention. The United States has a substantial interest in 
the manner in which the Convention is interpreted by the courts of this country. 
Moreover, "the Executive Branch's interpretation of a treaty is entitled to great 
weight," Abbott v. Abbott, 130 S. Ct. 1983, 1993 (2010), particularly in light of the 
Department of State's involvement in the negotiation and implementation of the 
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Convention, 1 Sumitomo Shoji America, Inc. v. Avagliano, 457 U.S. 176, 184-85 
(1982). 

Questions Presented 

By letter dated July 1 1, 2012, this Court requested the State Department's 
views on two questions: (1) whether equitable tolling applies to the one-year 
period that triggers the availability of the "now settled" defense under Article 12 of 
the Convention; and (2) in determining whether a child is "now settled" within the 
meaning of Article 12, what significance should be given to a child's lack of legal 
immigration status in the United States. 

The Government's responses, as further explained below, are as follows. 
(1) Equitable tolling does not apply to the one-year period under Article 12; 
instead, the court retains equitable discretion to order a child's return at any time. 
A court may do so even if the child is "now settled." And in appropriate 
circumstances, a court may determine that it need not consider whether a child is 
"settled" because the court would, in any event, exercise its equitable discretion to 
order the child's return. 2 (2) The child's immigration status should not be 
dispositive standing alone, but may be one factor in a court' s determination of 
whether the child is now settled in her new environment. 



1 The Department of State represented the United States at the negotiation of 
the Convention, recommended that the President transmit it to the Senate for 
approval, was instrumental in proposing its implementing legislation to Congress, 
has attended periodic international meetings to review the operation of the 
Convention, and is designated pursuant to the Convention as the United States' 
"Central Authority," with responsibility for cooperating with its counterparts in 
other states parties to "secure the prompt return of children and to achieve the other 
objects of this Convention." Hague Convention, arts. 6, 7; see 22 C.F.R. § 94.2. 

2 As explained more fully below, the term "equitable tolling," which applies 
in the statute-of-limitations context, is a poor fit under Article 12 of the 
Convention. By using the phrase "equitable discretion," we mean to invoke 
broadly a court' s inherent equitable authority. 
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Background 

A. The Hague Convention 

The Hague Convention, implemented by the United States through the 
International Child Abduction Remedies Act, 42 U.S.C. §§ 11601-11611 
("ICARA"), was "was adopted in 1980 in response to the problem of international 
child abductions during domestic disputes." Abbott, 130 S. Ct. at 1989. The 
Convention provides that a child abducted in violation of "rights of custody" must 
be returned to the child' s country of habitual residence, unless certain exceptions 
apply. Convention, art. 1. 

A child who is "wrongfully removed" 3 from a country must be returned to 
the child's country of habitual residence, unless certain exceptions apply. 
Convention, art. 1; accord 42 U.S.C. § 11601(a)(4); Blondin v. Dubois 
("Blondin IF), 189 F.3d 240, 245 (2d Cir. 1999). As relevant to this case, when 
more than one year has elapsed between the wrongful removal and "the 
commencement of the proceedings" where the child is located, the judicial 
authority "shall . . . order the return of the child, unless it is demonstrated that the 
child is now settled in its new environment." Hague Convention, art. 12. 4 The 
party opposing the child's return must establish that the child is settled by a 
preponderance of the evidence, 42 U.S.C. § 1 1603(e)(2), but a finding that the 
child is settled does not, by itself, result in the denial of a petition, as the court 
retains discretion to order the child's return, Blondin v. Dubois ("Blondin TV"), 238 
F.3dl53, 164 (2d Cir. 2001). 



3 Removal is "wrongful[]" if it is "in breach of rights of custody . . . under 
the law of the State in which the child was habitually resident," and "at the time of 
removal or retention those rights were actually exercised." Convention art. 3. 

4 Other exceptions to mandatory return exist when the person seeking return 
of the child "was not actually exercising custody rights at the time of the removal 
or retention, or had consented to or subsequently acquiesced in the removal or 
retention," id., art. 13(a); "there is a grave risk" that the return of the child "would 
expose it to physical or psychological harm," id., art. 13(b); and the return of the 
child "would not be permitted under the fundamental principles of the requested 
State relating to the protection of human rights and fundamental freedoms," id., 
art. 20. 
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B. The District Court's Decision 

On November 10, 2010, Manuel Jose Lozano filed a petition in the district 
court for the Southern District of New York, pursuant to the Hague Convention 
and ICARA, requesting that the court issue an order requiring that his daughter be 
returned to London. Lozano v. Montoya Alvarez, 809 F. Supp. 2d 197, 202 
(S.D.N.Y. 201 1). After an evidentiary hearing and oral argument, the district court 
denied the petition. Id. at 203. Because the petition was filed more than one year 
after the child's removal, the court held that the respondent, Diana Lucia Montoya 
Alvarez, could assert the "now settled" defense under Article 12. Id. at 226-28. 5 
The court rejected petitioner's argument that the one-year period should "toll," but 
noted that even if the child is now settled, it is still in the court' s discretion to order 
the child returned. Id. at 228-29 (citing Blondin IV, 238 F.3d at 164, and 
Blondin II, 189 F.3d at 246 n.4). "A court may take into consideration efforts by 
the abducting parent to conceal the child, or by the searching parent to find the 
child, in determining whether to repatriate the child even though the child was 
deemed to be settled." Id. at 229. 

The court thus considered whether the child is "now settled" and concluded 
that she was. Id. at 231. As part of the analysis, the district court considered "the 
immigration status of [Montoya Alvarez] and the child." Id. at 232. The court 
rejected Lozano' s argument that because Montoya Alvarez and the child have 
overstayed their visas, the child cannot be "settled." Id. at 232-33. Because 
"there is no indication that [Montoya Alvarez] and the child face an imminent, or 
any, threat of deportation," and Montoya Alvarez "is looking into methods to gain 
legal status," the court reasoned, "there is nothing to suggest that, at this moment, 
or in the near future, the immigration status of the child and [Montoya Alvarez] is 
likely to upset the stability of the child's life here in New York." Id. at 233. 

Finally, the district court declined to exercise its discretion to order the 
child's return to the United Kingdom, reasoning that the "child's interest in 
remaining in her current, stable environment" outweighed other considerations. Id. 
at 234. 



5 The court held, in the alternative, that even if it could extend the one-year 
period, such "tolling" would not be warranted. 809 F. Supp. 2d at 229. The court 
found that although Montoya Alvarez "did not tell" Lozano of her whereabouts, 
"she also did not conceal the child," and Lozano had good reason to know 
Montoya Alvarez's whereabouts. Id. at 229-30. 
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ARGUMENT 
POINT I 

Equitable Tolling Does Not Apply to Article 12's One-Year Period, but the 
Court May Exercise Equitable Discretion at Any Time to Order the Child's 
Return, and in Appropriate Cases May Do So Without Determining Whether 

the Child Is Now Settled 

Article 12' s one-year period is not subject to "equitable tolling." Equitable 
tolling would have the effect - unintended by the Convention - of foreclosing a 
district court's analysis of whether a child is now settled in all cases where 
equitable tolling is applied, regardless of the length of time a child may have lived 
in her new environment. Instead, a district court retains equitable discretion at all 
times to consider all factors and order that a child who is now settled should 
nonetheless be returned. A court may also consider all equitable factors and 
determine it will decline to undertake the now-settled inquiry. In exercising that 
equitable discretion, however, the court should remain cognizant that the degree to 
which the child has become settled is relevant to whether she should be returned. 6 

A. Equitable Tolling Principles 

Because Article 12' s one-year period is not a statute of limitations, it is not 
subject to equitable tolling. That doctrine "permits a plaintiff to avoid the bar of 
the statute of limitations if despite all due diligence he is unable to obtain vital 



6 It may not be necessary for the Court in this case to reach the question of 
whether the one-year period is subject to equitable tolling, because the district 
court held that "even if equitable tolling could apply, tolling would not "be 
warranted in this case." 809 F. Supp. 2d at 229. That alternative holding was well 
supported by the district court's findings. The two courts of appeals that have 
permitted equitable tolling have done so when the abducting parent actively 
concealed the child's whereabouts, see In re B. del C.S.B., 559 F.3d 999, 1014 
(9th Cir. 2009); Fumes v. Reeves, 362 F.3d 706, 723 (11th Cir. 2004), though in 
this brief, the Government does not address whether grounds other than 
concealment would warrant the exercise of equitable discretion. In this case, the 
district court found that respondent "did not conceal" the child. 809 F. Supp. 2d at 
230. Indeed, the district court's findings suggest that for much of the one-year 
period, petitioner suspected or even knew the child's whereabouts. See id.at 210 
n.l 1,229. 
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information bearing on the existence of his claim." Cada v. Baxter Healthcare 
Corp., 920 F.2d 446, 451 (7th Cir. 1990) (cited in United States v. Ibarra, 502 U.S. 
1, 4 n.2 (1991)). Limitations periods and equitable tolling thus both balance "the 
right to be free of stale claims" against "the right to prosecute them," United States 
v. Kubrick, 444 U.S. Ill, 117 (1979) (quotation marks omitted), the latter taking 
into account one party's "misleading conduct . . . responsible for the [claimant's] 
unawareness of his cause of action," Dillman v. Combustion Engineering, Inc., 784 
F.2d 57, 60 (2d Cir. 1986). 

But unlike a statute of limitations, Article 12's one-year period expiration 
does not preclude a petitioner from filing a claim or concern only the parties' 
rights. Rather, it determines whether a court should automatically order the return 
of a child without regard to her current circumstances, by setting a threshold 
criterion for whether a respondent may assert a defense that the child has become 
settled in her new environment. See Hallstrom v. Tillamook Cnty., 493 U.S. 20, 27 
(1989) (60-day notice provision is not statute of limitations). Applying equitable 
tolling would entirely preclude district courts, once they have concluded that 
equitable tolling is appropriate, from considering whether the child is settled and 
would obligate those courts to order the child's return "forthwith." Foreclosing in 
all such cases consideration of a third party's interests would not serve the 
purposes of the equitable tolling doctrine, and, as explained below, would not 
comport with the text and history of the Convention. 

B. Text of the Convention 

'"The interpretation of a treaty, like the interpretation of a statute, begins 
with its text.'" Abbott, 130 S. Ct. at 1990 (quoting MedelUn v. Texas, 552 U.S. 
491, 506 (2008)). 

Article 12' s text does not suggest that the one-year period is subject to 
equitable tolling. Article 12 provides that "[w]here a child has been wrongfully 
removed," if "a period of less than one year has elapsed from the date of the 
wrongful removal or retention, the authority concerned shall order the return of the 
child forthwith." It further states that "even where the proceedings have been 
commenced after the expiration of the period of one year referred to in the 
preceding paragraph, shall also order the return of the child, unless it is 
demonstrated that the child is now settled in its new environment." Nothing in the 
text indicates that the period can be extended. Given that the Convention 
addresses conduct that is by definition "wrongful" and often surreptitious, the 
drafters presumably considered the possibility of concealment by the abducting 
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parent, yet they made no provision for an extension of the one-year period. In 
context, that silence is compelling. 

The Convention's text, however, leaves a district court with equitable 
discretion that may, in appropriate cases, yield a similar result. As this Court has 
recognized, the "now settled" provision is an "exception" which "allows . . . but 
does not . . . require" a district court to refuse to order the child's return. Blondin 
IV, 238 F.3d at 164. Article 12 thus does not purport to limit the court's equitable 
discretion to order return, even in cases filed more than a year after the abduction, 
if the facts justify that remedy. Even when the court has concluded that the child is 
now settled in the new country, the court could ultimately hold that the abducting 
parent's conduct in concealing the child's whereabouts (and any other equitable 
factors) justify returning the child to her habitual residence. Nothing in Article 12, 
moreover, suggests that a court must perform the "now settled" inquiry before it 
decides that the child should be returned. Given that Article 12 contemplates that a 
finding of settlement could be outweighed by other equitable factors, it follows that 
Article 12 also permits the court to forgo the "settled" inquiry when the court 
concludes that the facts justify ordering return regardless of whether the child is 
"now settled." This interpretation is consistent with Article 18, which provides 
that "[t]he provisions of this Chapter [enumerating defenses] do not limit the 
power of a judicial or administrative authority to order the return of the child at 
anytime." Convention, art. 18 (emphasis added). Accordingly, in an appropriate 
case, e.g., where a parent's behavior is so egregious as to warrant a return order 
irrespective of the child's degree of assimilation, a court may order a child's return 
without determining whether the child is now settled. The court thus possesses 
"equitable discretion" not simply to balance the various interests once they have all 
been explored, but to make the antecedent determination whether a "now settled" 
inquiry is necessary to its determination. 7 



7 Presumably, a district court' s exercise of this discretion would be reviewed 
on appeal for abuse of discretion. See Baran v. Beaty, 526 F.3d 1340, 1349 (11th 
Cir. 2008) (abuse-of-discretion review of decision to deny return after grave-risk 
defense established); Simcox v. Simcox, 511 F.3d 594, 608 (6th Cir. 2007) 
(discretion vests in court upon establishment of defense, and court should be 
permitted adequate discretion in ordering or declining return); In re Adan, 437 F.3d 
381, 398 n.9 (3d Cir. 2006) (suggesting abuse-of-discretion review of return order 
following establishment of grave-risk defense). 
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C. History of the Convention 

The Convention's drafting history confirms that equitable tolling is 
inapplicable. "Because a treaty ratified by the United States is not only the law of 
this land, but also an agreement among sovereign powers, [courts] have 
traditionally considered as aids to its interpretation the negotiating and drafting 
history (travaux preparatories) and the postratification understanding of the 
contracting parties." Zicherman v. Korean Air Lines Co., 516 U.S. 217, 226 
(1996) (citation omitted); accord Air France v. Saks, 470 U.S. 392, 396, 400 
(1985) ("In interpreting a treaty it is proper ... to refer to the records of its drafting 
and negotiation."); see also Vienna Convention on the Law of Treaties, concluded 
on May 23, 1969, Art. 32, 1155 U.N.T.S. 331, 340. 8 

The drafters recognized that after enough time elapses, it may not be prudent 
to return the child automatically. A preliminary report studying the problem of 
one-parent kidnapping indicated that "[t]ime is an important factor in the 
adjustment of the child to his new situation" and that a "court may find it more 
difficult to send back a child who has been forced to adjust to his new situation for 
a period of six months or more." Adair Dyer, Report on International Child 
Abduction by One Parent, in 3 Actes et Documents, Quatorzieme Session 12, 23-24 
(1982). And the Special Commission formed to address the issue initially 
suggested that while a child should be returned to its home country immediately, if 
"an application has been made more than six months after the removal" of the 
child and the child has been "habitually resident" in the new country for more than 
one year, then the court will "assume jurisdiction to determine" the proper custody 
arrangement rather than simply returning the child. Conclusions Drawn from the 
Discussions of the Special Commission of March 1979 on Legal Kidnapping, in 3 
Acts et Documents 162, 164. 

The drafting history also reflects an understanding that a parent who 
wrongfully removes a child may attempt to conceal the child's whereabouts. See, 
e.g., Replies of the Governments to the Questionnaire, in 3 Acts et Documents 61, 
88 ("There is a sixth problem which is becoming all too common — the taking and 
concealment of a child by a parent before or after a custody decree."). The 



8 Although the United States has not ratified the Vienna Convention on the 
Law of Treaties, the United States generally recognizes the Convention as an 
authoritative guide to treaty interpretation. See, e.g., Fujitsu Ltd. v. Federal 
Express Corp., 247 F.3d 423, 433 (2d Cir. 2001). 
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preliminary draft thus sets out a two-tier time-period for requiring immediate 
return, depending on whether the child's location was known. Preliminary Draft 
Convention Adopted by the Special Commission and Report by Elisa Perez-Vera , 
in 3 Actes et Documents 166, 168 (providing that if fewer than six months had 
elapsed, the authority had to "order the return of the child forthwith"; if the child's 
location "was unknown," the six months would "run from the date of discovery," 
but the "total period" could not exceed one year). 

In response to the preliminary draft, certain delegates expressed concern that 
determining when the parent discovered, or should have discovered, the child's 
location could cause "considerable difficulty." Proces-verbal No. 7, 
Procesverbaux et Documents de travail de la Premiere commission in 3 Actes et 
Documents 290, 291 (United Kingdom comment). After extensive debate about 
the structure and length of the time period, the delegates voted for a single, one- 
year period. See Proces-verbal No. 7, at 291-93. The United States urged a longer 
period in light of the difficulty of locating the child, see Proces-verbal No. 7, at 
292, a suggestion that presupposes that the single period would not toll at least for 
that reason. 

In response to "the consequences" of "a short time-limit of one year," 
Germany proposed that for two additional years after the one-year period elapsed, 
a country still be required to return a child, unless "the child was now settled in his 
new environment." Id. at 295. That proposal led to the "now settled" language of 
Article 12. As described by the United States, the Convention thus provided for a 
one-year period in which "no assimilation of the child was presumed to have 
occurred" and "return could be refused only on the grounds set forth" expressly, 
e.g., severe risk to the child. Proces-verbal No. 10, Procesverbaux et Documents 
de travail de la Premiere commission in 3 Actes et Documents 312, 315. After this 
initial one-year period, "assimilation became an open question." Id. 

The Convention's Explanatory Report describes this compromise and 
suggests that that the one-year period was not intended to toll. 9 See Elisa Perez- 



9 While the Supreme Court has declined to decide what weight to give the 
Explanatory Report, see Abbott, 130 S.Ct at 1995, it is the "official history" and 
commentary on the Convention and "a source of background on the meaning of the 
provisions of the Convention available to all States becoming parties to it," 5 1 Fed. 
Reg. at 10,503. Accordingly, it is proper to look to the Explanatory Report to 

illuminate the meaning of the Convention's text. See Saks, 470 U.S. at 400; Croll 

(continued...) 
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Vera, Explanatory Report, in 3 Actes et Documents 426, fl 107-09, at 458. The 
Report explains the drafters' understanding of Article 12, that ordinarily "return of 
the child is regarded as being in its interests," but after "a child has become settled 
in its new environment, its return should take place only after an examination of 
the merits of the custody rights." Id. f 107. Because of "difficulties" in "stat[ing] 
this test of 'integration of the child' as an objective rule," the Convention's drafters 
used a one-year time limit to trigger whether a court may consider such matters. 
Id. In adopting that time limit, the drafters were cognizant of "the difficulties 
encountered in establishing the child's whereabouts," yet still chose a "single time- 
limit of one year" and thereby "eliminated" the "inherent difficulty in having to 
prove the existence of those problems which can surround the locating of the 
child." Id. f 108. 

More generally, the Report notes that the Convention "recognizes the need 
for certain exceptions to the general obligations assumed by the States to secure the 
prompt return of children who have been unlawfully removed or retained," as 
"concrete illustrations" of the principle that the child's interests are to be the 
"guiding criterion." Id. f 25. Article 12 is one of those exceptions, constituting an 
acknowledgment that the interests of the child may be served by examining her 
settlement into her new environment if at least one year has passed before the 
petition is filed. Id. f{ 107-09. 10 The rationale of permitting that examination 
related to the child's interests further suggests that tolling the one-year period due 
to the parent's actions would not be consistent with the Convention. 

Due to these concerns, in the lead-up to the 2006 Special Commission 
meeting on the practical operation of the Convention, the United States' written 
response to the Questionnaire from the Hague Conference on Private International 
Law expressly stated that "[t]he [United States Central Authority] supports the 



v. Croll, 229 F.3d 133, 137 n.3 (2d Cir. 2000) (Explanatory Report is 
"authoritative" interpretive guide). 

10 The Convention's drafters understood that the examination of settlement 
would have an impact on achieving the prompt return of a wrongfully removed 
child. Article 12's first paragraph (regarding proceedings commenced before the 
one-year period) requires the court to "order the return of the child forthwith." 
But, as the Report notes, the Convention's omission of the word "forthwith" from 
the second paragraph of Article 12 results from the drafters' acknowledgment that 
the urgency of proceedings diminishes after a year has passed. Id. f 109. 
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concept of equitable tolling of the one-year filing deadline in order to prevent 
creating an incentive for a taking parent to conceal the whereabouts of a child from 
the other parent in order to prevent the timely filing of a Hague petition." 11 During 
the discussion of this issue in the Special Commission, no delegation disagreed. 

D. Case Law of Other Signatory States 

Other signatory countries have generally agreed that the one-year period is 
not subject to equitable tolling, but that courts have equitable discretion to return a 
child who is now settled and may consider an abducting parent's conduct when 
exercising that discretion. When interpreting the Hague Convention, the "views of 
other contracting states" are "entitled to considerable weight." Abbott, 130 S. Ct. 
at 1993 (quotation marks omitted). "The principle applies with special force" to 
the Hague Convention, "for Congress has directed that 'uniform international 
interpretation of the Convention' is part of the Convention's framework." Id. 
(quoting 42 U.S.C. § 11601(b)(3)(B)). 

For example, in Cannon v. Cannon, the Court of Appeal for England and 
Wales stated that even where the "abductor may have caused or contributed to the 
period of delay that triggers [Article 12' s 'now settled' defense]," it "would not 
support a tolling rule." [2004] EWCA (Civ) 1330 (Eng.) ff 39, 51. 
"[D]isregard[ing]" the "period gained by concealment," would be "too crude an 
approach which risks . . . producing] results that offend what is still the pursuit of 
a realistic Convention outcome." Id. Instead, the court reasoned that because of 
the "emotional and psychological" effects of concealing a child, when there is 
concealment "the burden of demonstrating the necessary elements of emotional 
and psychological settlement were much increased." Id. f 61. And "even if 
settlement is established," the court still could "order a return under the 
Convention." Id. f 62; see also In re M, [2007] UKHL 55, [2008] 1 A.C. 1288; In 
re C (2005) 1 F.L.R. 938, 948-949 (Fam. 2004). 

Courts in Canada, Hong Kong, and New Zealand have not tolled Article 
12's one-year period but several have noted that concealment may nonetheless 
factor into a court's ultimate determination of whether to order a child's return. 
See Kubera v. Kubera, [2010] 2010 B.C.C.A. 118 (Court of Appeal for British 



11 Consistent with the discussion above, use of the phrase "equitable tolling" 
here should be understood in the sense of the availability of the exercise of 
equitable discretion. 
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Columbia) ff 64-69; A. v. M., [2002] 209 N.S.R.2d 248 ff 74-82 (Nova Scotia 
Court of Appeal); AC. v. P.C., [2005] H.K.C. 839 (Hong Kong Court of First 
Instance); Secretary for Justice (New Zealand Central Authority) v. H.J., [2006] 
N.Z.S.C. 97 (Supreme Court of New Zealand) ff 60-70, 86-88.12 

E. Decisions of United States Courts 

A number of courts in the United States have held that Article 12' s one-year 
period may be tolled, including two federal courts of appeals in published 
decisions and one in an unpublished decision. See Duarte v. Bardales, 526 F.3d 
563, 569-71 (9th Cir. 2008);" Fumes v. Reeves, 362 F.3d 702, 723-24 (11th Cir. 
2004); see also Dietz v. Dietz, 349 Fed. App'x 930, 933 (5th Cir. 2009). These 
courts did not have the Department of State's views. They also mistakenly began 
with the premise that Article 12's one-year period is a limitations period that is 
presumed to toll. See, e.g., Duarte, 526 F.3d at 570; Fumes, 362 F.3d at 723. 

Some of these courts reasoned that "awarding an abducting parent an 
affirmative defense if that parent hides the child from the parent seeking return" 
would "encourage child abductions" and "encourage hiding the child from the 
parent seeking return." Duarte, 536 F.3d at 570. However, a court's equitable 
discretion means that a parent who conceals a child will not necessarily be 
rewarded. Although incorrectly placing this discretion under the rubric of 
"equitable tolling," case law in the United States reaffirms the courts' discretion to 
order a child's immediate return even after the one-year period has elapsed. 



12 A Swiss court has also assessed the now-settled defense even in a case of 
concealment. Justice de Paix du Cercle de Lausanne, July 6, 2000, No. J 765 
CIEV 112E (Magistrate's Court Switzerland). However, no official English 
translation appears available. 

13 Another Ninth Circuit panel, however, has expressed doubt about this rule. 
See In re B. del C.S.B., 559 F.3d 999, 1014 (9th Cir. 2009). The latter panel noted 
that Article 12' s one-year period "is not so much to provide a potential plaintiff 
with a reasonable time to assert any claims, as a statute of limitations does, but 
rather to put some limit on the uprooting of a settled child." Id. Thus, the panel 
stated that they must "adhere closely to the parameters set by Duarte so as to 
ensure that the Convention's concern over uprooting children is not sacrificed to its 
aim of deterring child abductions." Id. 
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F. Purposes of the Convention 

Finally, it is consistent with the overriding purposes of the Convention to 
recognize that courts have equitable discretion to decide whether to consider the 
"now settled" defense. Otherwise, judges would have no discretion to decline to 
consider the defense, no matter what the particular facts of the case may be. 
Absent any kind of equitable authority to limit the impact of the one-year trigger 
period, the abducting parent' s incentives to engage in bad behavior, such as 
concealing the child, to reach the one-year trigger could undermine the overarching 
purpose of the Convention. Because "now settled" inquiries are often highly fact- 
intensive, undertaking that inquiry could turn what should be a swift examination 
under the Convention of whether there was a wrongful removal or retention into a 
drawn-out evidentiary proceeding. This is the type of delay that the Convention 
seeks to avoid, particularly where the equities of the case would dictate against 
providing the abducting parent with the possibility of such a time-consuming 
defense. The Convention is most effective if parents know they cannot benefit 
from abducting a child. 

* * * 

In sum, "equitable tolling," in the traditional sense, of Article 12' s one-year 
period to preclude consideration of the child's settlement is not warranted. But the 
court considering a petition filed more than a year after the child's wrongful 
removal may still exercise equitable discretion to require the child's return. The 
court may exercise that discretion to forgo an inquiry into whether the child is now 
settled in her current environment. 

POINT II 

Immigration Status May Be Considered in the "Now Settled" Analysis as One 
of Several Factors, but Standing Alone Should Not Be Dispositive 

A child's or parent's immigration status may be considered in determining 
whether the child is settled under Article 12, but the proper weight accorded to it 
rests with the court's discretion and varies from case to case. In general, however, 
the mere fact that the child or her parent lacks lawful immigration status should not 
be independently dispositive of the "now settled" question. 

The text and history of the Convention are silent regarding immigration 
status. Neither the Convention nor ICARA defines "settled" or states how a 
child's settlement is to be proved, see Perez-Vera Report \ 109, and the term itself 
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suggests substantial discretion to consider the facts of each case. The 
Convention's overarching focus on a child's well-being suggests that this inquiry 
concerns a child's practical circumstances. Courts have accordingly looked to 
numerous factors pertaining to a child's attachments and stability. 14 

The degree to which a child's immigration status affects whether the child is 
settled will necessarily vary. A child who does not currently have lawful 
immigration status may nonetheless soon obtain lawful status or, in any event, 
continue to live in the United States with little threat of removal. See Plyler v. 
Doe, 457 U.S. 202, 226 (1982); Arizona v. United States, 132 S. Ct. 2492, 2499 
(2012) ("[a] principal feature of the removal system is the broad discretion 
exercised by immigration officials" considering "immediate human concerns" and 
that "[i]f removal proceedings commence, aliens may seek asylum and other 
discretionary relief allowing them to remain in the country"). Conversely, some 
aliens may have permission to remain temporarily in the United States but 
nonetheless be at risk of being removed — for instance, an alien may be granted 
"deferred action," which may be terminated by the Government in its discretion at 
any time, or "temporary protected status," which must be terminated when country 
conditions improve. 

Foreign courts have given varying weight to immigration status, depending 
on the circumstances of the case. See, e.g., A. v. M. (2002), 209 N.S.R. 2d 248, 
ff 79-85 (Nova Scotia Ct. App. 2002) (child had lived in Canada for several years 
and established roots through friends, schooling, and activities, but mother's 
"illegal presence" "raises the question of whether she will be able to remain" in the 
country and "makes it difficult, if not impossible, to work"); In Re C (A Child) 
[2006] EWHC (Fam) 1229, 2006 2 F.L.R. 797 ff 54-57 (Eng.) (child living in 
England for 5 years and integrated into a small community of friends, relatives, 
and school, is settled despite threat of deportation). 



14 Among the factors that courts have considered when conducting the "now 
settled" analysis are: "(1) the child's age; (2) the stability and duration of the 
child's residence in the new environment; (3) whether the child attends school or 
day care consistently; (4) whether the child has friends and relatives in the new 
area; (5) the child's participation in community or extracurricular school activities, 
such as team sports, youth groups, or school clubs; and (6) the respondent's 
employment and financial stability." In re B. del C.S.B., 559 F.3d at 1009. 
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American courts have widely agreed that immigration status may be 
considered only as one factor in the broader "now settled" inquiry. The Ninth 
Circuit has expressly rejected the argument that immigration status alone is 
dispositive. In re B. del C.S.B., 559 F.3d at 1009-14. District courts, including the 
one in this case, have agreed. See Demaj v. Sakaj, No. 09-cv-255, 2012 WL 
476168, at *4-5 (D. Conn. Feb. 14, 2012); Etienne v. Zuniga, No. C10-5061, 2010 
WL 4918791, at *3 (W.D. Wash. Nov. 24, 2010); Edoho v. Edoho, A. No. H-10- 
1881, 2010 WL 3257480, at *4 (S.D. Tex. Aug. 17, 2010).^ 

Thus, immigration status may be considered by the court in the now-settled 
inquiry, but should not be independently dispositive. Particular immigration- 
related circumstances may cast doubt on the stability of the child's residence — for 
instance, as the Ninth Circuit has recognized, "an immediate, concrete threat of 
removal can . . . constitute a significant factor with respect to the question whether 
a child is 'settled.'" In re B. del C.S.B., 559 F.3d at 1010. A court in weighing the 
evidence may consider other particular reasons to find that lack of lawful 
immigration status renders the child unsettled. However, standing alone, the 
child's lack of lawful immigration status should not be considered dispositive of 
the question whether a child is "now settled." 



15 Others have considered immigration status in finding a child not to be 
"now settled," but, consistent with the Government's view, only as one factor in a 
broader inquiry. E.g., Castillo v. Castillo, 597 F. Supp. 2d 432, 439-40 (D. Del. 
2009); In re Koc, 181 F. Supp. 2d 136, 154 (E.D.N.Y. 2001); Lopez v. Alcala, 547 
F. Supp. 2d 1255, 1260 (M.D. Fla. 2008); In re Ahumada Cabrera, 323 F. Supp. 
2d 1303, 1314 (S.D. Fla. 2004); Giampaolo v. Erneta, 390 F. Supp. 2d 1269, 1282 
(N.D. Ga. 2004). Cf. Asuncion Mota v. Rivera Castillo, _ F.3d __, No. 12-180, 
2012 WL 3330176, at *7 (2d Cir. Aug. 15, 2012) (considering immigration status 
as one factor among others in determining whether child had "acclimatized" to 
new location thus acquired new habitual residence, i.e., outside "now settled" 
context). 
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Conclusion 

The Court should adopt the interpretation of Article 12 of the Hague 
Convention as described above. 16 
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16 Petitioner suggests that the State Department was obligated to locate or 
secure legal representation for him. See Appellant's Brief at 27-28; Appellant's 
Reply Brief at 10. That is mistaken. The State Department has no obligation to 
locate or secure pro bono representation for Hague Convention petitioners. The 
United States took a reservation to the Convention requirement that would require 
otherwise. See Hague Convention, art. 26 (allowing states to make a reservation 
declaring that it "shall not be bound to assume any costs .... resulting from 
participation of legal counsel or advisers or from court proceedings"). 
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